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Mr. Jonnson of Colorado, from the Committee on Interstate and 
Foreign Cemmerce, submitted the following . 


REPORT 


[To accompany S. 2354] 


The Committee on Interstate and Foreign Commerce, to whom 
_was referred the bill (S. 2354) to amend section 20b of the Inter- 
state Commerce Act by requiring the Interstate Commerce.Com- 
mission to consider, in stock modification plans, the assents of con- 
trolled or controlling stockholders, report ‘avorably thereon with 
amendments and recommend that the bill. » pass. 

The amendments are as follows: 

Strike out all after the enacting cla: :e and insert in lieu thereof 
the following: 


That paragraph (2) of section 20b of the Interstate Commerce Act (49 U.S. C., 
sec. 20b (2)) is amended by striking out the fifth and sixth sentences and insert- 
ing in lieu thereof the following: ‘“The Commission shall have the power to make 
such general rules and regulations and such special requirements in any par- 
ticular case in respétvt of solicitation ofthe assents or opposition of such holders, 
as it shall deem ne@éssary or desirable; and no solicitation shall be made, and no 
letter, circular, advertisement, or other communication, or financial and statis- 
tical statements, of summaries thereof, shall be used in any such solicitation, in 
contravention of such rules, regulations, or special requirements. The Com- 
mission may direct that the assents (and any revocations thereof) « f such holders 
to the proposed alteration or modification shall be addressed te a bank or trust 
company, approved y it, which is incorporated under the laws of the United 
States or any State thereof, has a capital and surplus of at least $2,000,000, 
and is a member of the Federal Reserve System. Any bank or trust company 
so approved shall certify to the Commission the result of such submission and 
the uission may, in its deseretion, rely upon such certification as conclu- 
sive evidence in determining the result of such submission. If the Commission 
shall find that as a result of such submission the proposed alteration or modifi- 
cation has been assented to by the holders of at least 75 per centum of the aggre- 
gate principal amount or number of shares outstanding of each class of securities 
affected thereby (or as to any class (1) where 75 per centum thereof is held by 
fewer than twenty-five holders, or (2) which is entitled to vote for the election 
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of directors of the carrier and the assents of the holders of 25 per centum or 
more thereof are determined by the Commission to be within the control of the 
carrier or of any person or persons controlling the carrier, such larger percentage, 
if any, as the Commission may determine to be just and reasonable and in the 
public interest), the Commission shall enter an order approving and authorizing 
the proposed alteration or modification upon the terms and conditions and with 
the amendments, if any, so determined to be just and reasonable. 

Sec. 2. Paragraph (3) of section 20b of the Interstate Commerce Act (49 
U.S. C., sec. 20b (3)) is amended by striking out the last sentence and inserting 
in lieu thereof the following: ‘‘For the purposes of this section a security (other 
than a securify entitled to vote for the election of directors of the carrier) or an 
evidence of indebtedness shall not be deemed to be outstanding if, in the determina- 
tion of the Commission, the assent of the holder thereof to any proposed alteration 
or modification is within the control of the carrier or of any person or persons 
controlling the carrier. The Commission shall, for the purposes of this section, 
divide the securities to be affected by any modification or alteration proposed 
into such classes as it shall determine to be just and reasonable.” 


Amend the title to read: 


A bill to amend the Interstate Commerce Act in order to require the Interstate 
Commerce Commission to consider, in stock modification plans, the assents of 
controlled or controlling stockholders, and for other purposes. 


PURPOSE AND NEED OF THE LEGISLATION 


The purpose of this legislation is to improve certain of the pro- 
cedures in voluntary railroad financial reorganizations under section 
20b of the Interstate Commerce Act which experience has indicated 
need strengthening, viz, to permit all stockholders of a railroad affected 
by a proposed alteration or modification of its financial structure, 
including stockholders controlling or controlled by the railroad, to 
register their assent to the proposed alteration or modification and to 
require ‘the Interstate Commerce Commission to consider their 
assents; to authorize the Commission to adopt general rules and regula- 
tions in relation to the solicitation of the assents of security holders; 
and to-clarify the Commission’s authority with respect to the methods 
to be followed in determining whether a sufficient number of affected 
security holders have assented to a proposed plan of modification, and 
with respect to the division of securities into classes. 

The Interstate Commerce ACt now provides in section 20b (3) that 
a security or an evidence of indebtedness shall not be deemed to be 
outstanding (and hence, not, to be voted) if in the determination of the 
Commission the assent of the holder thereof to any proposed altera- 
tion or modification is within the control of the carrier or of any per- 
son or persons controlling the carrier. The experience of the Inter- 
state Commerce Commission in administering section 20b has led it 
to believe that denial of the right of stockholders so situated to register 
their assents to proposed alterations or modifications may result in 
the failure of/ meritorious plans through the refusal or neglect of a 
small minority of stockholders to assent. For example, in a recent 
proceeding before the Commission, approximately 57.5 percent of the 
applicant carrier’s common stock was owned by another railroad, and 
under the existing provisions of section 20b, in order that a modifica- 
tion plan might be approved, it became necessary to secure the assents 
of 75 percent of the remaining stock. Under this situation, the failure 
of holders of 10.6 percent of the common stock of the carrier to assent 
thereto could block approval of the plan, and this percentage would 
include. those holders who could not be located or who failed to indi- 
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cate their position because of disinterest. It is believed that this 
situation places too much power in the hands of a few security hold- 
ers, and encourages a few holders to hold out for better treatment 
than the merits of their position justify. 

Senate bill 2354 was introduced and reported by this committee for 
the purpose of removing the inequitable situation which it is believed 
results from the provision of paragraph (3), described above. At the 
same time, in order to afford to minority groups protection from the 
adoption of plans advocated by controlling interests, to which a sub- 
stantial proportion of the minority group has legitimate objections, 
the bill proposes to amend paragraph (2) of section 20b to provide 
that, as to any class of securities entitled to vote for directors, where 
the assents of the holders of 25 percent or more thereof are determined 
to be within the control of the carrier or of a person controlling the 
carrier, the Commission would be authorized to prescribe, as requisite 
to approval and authorization of an alteration or modification, that 
assents be obtained from holders of such percentage, in excess of the 
normal 75 percent, of securities affected as the Commission may deem 
just and reasonable and in the public interest. 

Under paragraph (2) of section 20b, the Commission has the respon- 
sibility of examining for suitability all printed matter and other ma- 
terials used to influence the assents of security holders by any of the 
parties to a proceeding under section 20b. The necessity of prior 
examination and specific approval or disapproval of all such material, 
when many cases are under consideration, would impose a substantis il 
burden upon the Commission. The bill proposes to amend this para- 
graph to enable the Commission to adopt general rules governing the 
solicitation of assents or dissents of security holders. Adoption of 
such general rules and regulations would make unnecessary prior ex- 
amination and approval “of all such material, and the rules would 
serve as a guide to the parties in preparing, and to the Commission’s 
staff in exercising supervision over the use of such material. At the 
same time, the provision would reserve to the Commission the right 
to make special requirements in particular cases. 

It has been the practice of the Commission in its reports and orders 
on applications under section 20b to provide for the appointment of a 
depositary by the applicant, subject to the Commission’s approval, to 
which assents are addressed by security holders, and to rely upon the 
certificates of the applicant and the depositary as a basis for its 
findings that the required number of assents has been obtained. The 
authority of the Commission to do this recently has been questioned ; 
although the Commission’s action in the particular case was upheld by 
a statutory three-judge Federal district court, it appears desirable to 
remove by legislation any doubt that otherwise might exist respecting 
its power to follow such procedure in the future. “Tt would i impose a 
substantial burden upon the Commission, if it were required to receive 
and process assents (and revocations thereof) of security holders 
affected by a proposed modification, whereas large banks and trust 
companies ordinarily are well equipped to handle such work. 

Paragraph (3) of section 20b presently provides for a finding by the 
Commission that a proposed alteration or modification has been 
assented to by 75 percent of the aggregate principal amount or number 
of shares outstanding ‘‘of each class of securities affected thereby,” but 
contains no provision for establishing the various classes. The 
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three-judge court mentioned in the preceding paragraph upheld the 
action of the Commission in classifying securities involved in the pro- 
ceeding before the court, but for the future it appears desirable to 
clarify and make certain the power of the Commission to prescribe 
the classes into which securities should be divided. 

No objections have been made to this bill, and the Interstate Com- 
merce Commission, the Department of Commerce and the Association 
of American Railroads have concurred with the bill as amended.! 


SCOPE OF THE LEGISLATION 


The proposed amendment to paragraph (3), which would permit the 
assents of controlled or controlling interests to be counted, would apply 
only in the case of securities entitled to vote for the election of directors 
of the carrier. The descriptive phrase ‘securities entitled to vote for 
the election of directors’’ has been used in order to embrace all securi- 
ties having the essential characteristics of capital stock. It is obvious- 
ly undesirable that a carrier, or controlling or controlled person, be 
permitted to vote on a question affecting rights of bondholders, inas- 
much as the carrier may have a conflicting interest. The proposed 
amendment would affect no change in the voting of securities of that 
kind. 

As originally introduced, S. 2354 dealt only with the registration 
and consideration of assents by stockholders controlling or controlled 
by the applicant railroad. The Interstate Commerce Commission 
recommended the additional amendments described above. The 
first of these would enable the Commission to make general rules and 
regulations governing the use of material to influence assents or 
opposition to proposed alterations or modifications, and would pro- 
hibit the use of any material in contravention of the rules and regula- 
tions or of any special requirements that might be imposed in par- 
ticular cases. By another amendment to paragraph (2), the Com- 
mission would be authorized to direct that the assents of security 
holders (and revocations thereof) be addressed to a bank or trust 
company approved by it, which has a capital and surplus of at least 
$2,000,000 and is a member of the Federal Reserve System, and the 
Commission would be authorized to rely upon the certification of 
such bank or trust company in determining the result of the submis- 
sion to security holders. This provision would not prevent the 
Commission from investigating the accuracy and validity of such a 
certification in any case in which substantial questions with respect 
thereto were raised. 

By the addition of a new sentence at the end of paragraph (3) of 
section 20b, the Commission would be specifically empowered to 
divide the securities to be affected by any proposed modification into 
such classes as it shall determine to be just and reasonable. The 
power thus given to the Commission would be similar to that vested 
in the district courts by section 197 of chapter X of the Bankruptcy 
Act, governing corporate reorganizations, and by section 77 (c) (7) 
of the same act, governing railroad reorganizations. 





1 Committee hearings, pp. 291-297. 
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CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (new matter is printed in italics, 
matter proposed to be omitted in brackets, existing law in which no 
change is proposed is shown in roman): 


INTERSTATE COMMERCE AcT 
or * * * ok ~ x 


Sec. 20b. (2) Whenever an alteration or modification is proposed under para- 
graph (1) hereof, the carrier seeking authority therefor shall, pursuant to such 
rules and regulations as the Commission shall prescribe, present an application 
to the Commission. Upon presentation of any such application, the Commission 
may, in its discretion, but need not, as a condition precedent to further considera- 
tion, require the applicant to secure assurances of assent to such alteration or 
modification by holders of such percentage of the aggregate principal amount or 
number of shares outstanding of the securities affected by such alteration or modi- 
fication as the Commission shall in its discretion determine. If the Commission 
shall not require the applicant to secure any such assurances, or when such 
assurances, as the Commission may require shall have been secured, the Com- 
mission shall set such application for public hearing and the carrier shall give 
reasonable notice of such hearing in such manner, by mail, advertisement, or 
otherwise, as the Commission may find practicable and may direct, to holders of 
such of its classes of securities and to such other persons in interest as the Com- 
mission shall determine to be appropriate and shall direct. If the Commission, 
after hearing, in addition to making (in any case where such alteration or modi- 
fication involves an issuance of securities) the findings required by paragraph (2) 
of section 20a, not inconsistent with paragraph (1) of this section shall find that, 
subject to such terms and conditions and with such amendments as it shall de- 
termine to be just and reasonable, the proposed alteration or modification— 

(a) is within the scope of paragraph (1); 

(b) will be in the public interest; 

(c) will be in the best interests of the carrier, of each class of its stock- 
holders, and of the holders of each class of its obligations affected by such 
modification or alteration; and 

(d) will not be adverse to the interests of any creditor of the carrier not 
affected by such modification or alteration, 

then (unless the applicant, carrier shall withdraw its application) the Commission 
shall cause the carrier, in such manner as it shall direct, to submit the proposed 
alteration or modification (with such terms, conditions, and amendments, if any) 
to the holders of each class of its securities affected thereby, for acceptance or 
rejection. [All letters, circulars, advertisements, and other communications, 
and all financial and statistical statements, or summaries thereof, to be used in 
soliciting the assents or the opposition of such holders shall, before being so used, 
be submitted to the Commission for its approval as to correctness and sufficiency 
of the material facts stated therein.] The Commission shall have the power to make 
such general rules and regulations and such special requirements in any particular 
case in respect of solicitation of the assents or opposition of such holders, as it shall 
deem necessary or desirable; and no solicitation shall be made, and no letter, circular, 
advertisement, or other communication, or financial and statistical statements, or 
summaries thereof, shall be used in any such solicitation, in contravention of such 
rules, regulations, or special requirements. The Commission may ‘direct that the 
assents (and any revocations thereof) of such holders to the proposed alteration or 
modification shall be addressed to a bank or trust company, approved by it, which is 
incorporated under the laws of the United States or any State thereof, has a capital 
and surplus of at least $2,000,000, and is a member of the Federal Reserve System. 
Any bank or trust company so approved shall certify to the Commission the result of 
such submission and the Commission may, in its discretion, rely upon such certifica- 
tion as conclusive evidence in determining the result of such submission. If the 
Commission shall find that as a result of such submission the proposed alteration 
or modification has been assented to by the holders of at least 75 per centum of 
the aggregate principal amount or number of shares outstanding of each class of 
securities affected thereby [(or in any case] (or as to any class (i) where 75 per 
centum thereof is held by fewer than twenty-five holders, or (iz) which is entitled 
to vote for the election of directors of the carrier and the assents of the holders of 25 








6 AMEND SECTION 20B OF INTERSTATE COMMERCE ACT 


per centum or more thereof are determined by the Commission to be within the control 
of the carrier or of any person or persons controlling the carrier, such larger per- 
centage, if any, as the Commission may determine to be just and reasonable and 
in the public interest), the Commission shall enter an order approving and au- 
thorizing the proposed alteration or modification upon the terms and conditions 
and with the amendments, if any, so determined to be just and reasonable. Such 
order shall make provision as to the time when such alteration or modification 
shall become and be binding, which may be upon publication of a declaration to 
that effect by the carrier, or otherwise, as the Commission may determine. Any 
alteration or modification which shall become and be binding pursuant to the 
approval and authority of the Commission hereunder shall be binding upon each 
holder of any security of the carrier of each class affected by such alteration or 
modification, and upon any trustee or other party to any instrument under which 
any class of obligations shall have been issued or by which it is secured, and when 
any alteration or modification shall become and be binding the rights of each such 
holder and of any such trustee or other party shall be correspondingly altered 
or modified. 

(3) For the purposes of this section a class of securities shall be deemed to be 
affected by any modification or alteration proposed only (a) if a modification or 
alteration is proposed as to any provision of such class of securities, or (b) if any 
modification or alteration is proposed as to any provision of any instrument 
pursuant to which such class of securities shall have been issued or shall be secured: 
Provided, That in any case where more than one class of securities shall have been 
issued and be outstanding or shall be secured pursuant to any instrument, any 
alteration or modification proposed as to any provision of such instrument which 
does not relate to all of the classes of securities issued thereunder, shall be deemed 
to affect only the class or classes of securities to which such alteration or modifica- 
tion is related. For the purpose of the finding of the Commission referred to in 
paragraph (2) of this section as to whether the required percentage of the aggre- 
gate principal amount or number of shares outstanding of each class of securities 
affected by any proposed alteration or modification has assented to the making of 
such alteration or modification, any security which secures any evidence or evi- 
dences of indebtedness of the carrier or of any company controlling or controlled by 
the carrier shall be deemed to be outstanding unless the Commission in its discre- 
tion determines that the proposed alteration or modification does not materially 
affect the interests of the holder or holders of the evidence or evidences of indebt- 
edness secured by such security. Whenever any such pledged security is, for 
said purposes, to be deemed outstanding, assent in respect of such security, as to 
any proposed alteration or modification, may be given only (any express or 
implied provision in any mortgage, indenture, deed of trust, note, or other instru- 
ment to the contrary notwithstanding) as follows: (a) Where such security is 
pledged as security under a mortgage, indenture, deed of trust, or other instrument, 
pursuant to which any evidences of indebtedness are issued and outstanding, by 
the holders of a majority in principal amount of such evidences of indebtedness, 
or (b) where such security secures an evidence or evidences of indebtedness not 
issued pursuant to such a mortgage, indenture, deed of trust, or other instrument, 
by the holder or holders of such evidence or evidences of inc«btedness; and in any 
such case the Commission, in addition to the submission referred to in paragraph 
(2) of this section, shall cause the carrier in such manner as it shall direct to submit 
the proposed alteration or modification (with such terms, conditions, and amend- 
ments, if any, as the Commission shall have determined to be just and reasonable) 
for acceptance or rejection, to the holders of the evidences of indebtedness issued 
and outstanding pursuant to such mortgage, indenture, deed of trust, or other 
instrument, or to the holder or holders of such evidence or evidences of indebted- 
ness not so issued, and such proposed alteration or modification need not be sub- 
mitted to the trustee of any such mortgage, indenture, deed of trust, or other 
instrument, but assent in respect of any such security shall be determined as 
hereinbefore in this section provided. For the purposes of this section a security 
(other than a security entitled to vote for the election of directors of the carrier) or an 
evidence of indebtedness snall not be deemed to be outstanding if, in the deter- 
mination of the Commission, the assent of the holder thereof to any proposed 
alteration or Modification is within the control of the carrier or of any person or 
persons controlling the carrier. The Commission shall, for the purposes of this 
section, dwide the securities to be affected by any modification or alteration proposed 
into such classes as it shall determine to be just and reasonable. 
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